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About me
energy law professor but a lot of pandemic legal
research during the pandemics

¢ International Round Table Discussion on “COVID-19
Pandemic and Rule of Law,” Webinar, April 15-16,
2021

e |nternational Conference on “The Role of Parliament
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28_29; 2021 THE ROLE OF COURTS IN THE SARS-COV-2
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Three elements of my presentation

Taiwan law

pandemic risk International .

management law
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The process of risk management

1. Assessing
your risks.

2. Prioritizing

6. Measuring your risks

residual risk.

The Risk
Management
Process

3. Figuring
out your
risk profile.

5. Executing
your risk
strategies.

4. Choosing
your risk
strategies.

Risk Management Process (https://www.mha-it.com/2020/01/29/risk-manage5ment/).



Three key materials assisting risk

management

Vaccination

Face Covering

Model COVID-19
Vaccination, Testing and

COVID-19 Face Covering Policy
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https://www.mcaa.org/wp-content/uploads/2021/12/Model_COVID-19_Vac_Test_Covering_Policy.jpg

https://www.hubinternational.com/-/media/HUB-International/PDF/Employee-Benefits/2022/0OSHA-Sample-

Policy-COVID-19-Vaccination-Testing-and-Face-Covering-Policy-Template.pdf 6
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aiwan’s weak role under international law

Direct participation:

e WTO: “the Separate Customs Territory of Taiwan, Penghu, Kinmen and Matsu”

Indirect participation

e As observer status to be invited to World Health Assembly, WHA since 2009
e Yet stopped since 2017

Taiwan’s unilateral participations

o NNEHFLAFENEIE /N4, (International Covenant on Civil and Political Rights )
o It AEFEFRIEIFZ /N4 ; (International Covenant on Economic, Social and  Cultural Rights ) since 2009

Article Content
v

Title : Act to Implement the International Covenant on Civil and Political Rights and the International Covenant on
Economic, Social and Cultural Rights

Announced Date : 2809-84-22

Category : Ministry of Justice (;E#5I0)

Article Content | Article No Search | Content Search | Legislative History




WTO rules

e Free movement of goods

Public health exception to fundamental rights (The International Covenant on Civil and Political Rights -

ICCPR)

e Art. 18 of ICCPR: 1. Everyone shall have the right to freedom of thought, conscience and religion..... 3. Freedom to manifest one's
religion or beliefs may be subject only to such limitations as are prescribed by law and are necessary to protect public safety,
order, health, or morals or the fundamental rights and freedoms of others.

e Art. 19 of ICCPR: 2. Everyone shall have the right to freedom of expression;...3. .... It may therefore be subject to certain
restrictions, but these shall only be such as are provided by law and are necessary: (a) .....; (b) For the protection of national
security or of public order (ordre public), or of public health or morals.

e Art 21 of ICCPR: The right of peaceful assembly shall be recognized. No restrictions may be placed on the exercise of this right
other than those imposed in conformity with the law and which are necessary in a democratic society in the interests of national
security or public safety, public order (ordre public), the protection of public health or morals or the protection of the rights and
freedoms of others.

e Art 22 of ICCPR: 1. Everyone shall have the right to freedom of association with others, including the right to form and join trade
unions for the protection of his interests. 2. No restrictions may be placed on the exercise of this right other than those which are
prescribed by law and which are necessary in a democratic society in the interests of national security or public safety, public
order (ordre public), the protection of public health or morals or the protection of the rights and freedoms of others. This article
shall not prevent the imposition of lawful restrictions on members of the armed forces and of the police in their exercise of this
right.




WTO and free trade rules is helpful for saving the
crisis?!
Facemask as one example
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China exports over 24b11110n_ asks to assist global COVID-19

®«Surgical mask shortages after China

1:8
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19 virus outbreak, China has banned the export of surgical masks.

e e http://www.xinhuanet.com/english/2021-01/14/c_139667725.htm

https://www.dw.com/en/surgical-mask-shortages-after-china-export-ban/video-52464689 10



Cheap (and free!ll) antigen testing kits are all over the world
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Right to live?
Governmental responsibility in ensuring sufficient
supply of vaccine?
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VACCINATION

Are COVID-19 vaccine mandates human
rights violations?

Jan 31,2022
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aiwan government wants to take this covid-19
moment to develop its own industry
formula

Introduction of
Limiting import subsidy scheme to Very expensive
local industries

Sufficient supply

(but remain Increasing import
expensive than afterwards
other countries)

Shortage of supply
and panic buying
for several months

14



Facemask 2020

Facemask monopoly selling scheme organized by the government
February 2020

* Government expropriated and subsidized local facemask producers.
* The original selling channels cannot import facemasks to sell.

February to May 2020 :

e Panic buying and shortage of supply between.
* Mask price increased from 1 NTD to 5 NTD.

June 2020: allow mass import

o1

-
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E - Made In, Taiwan

possible to buy boxes of facemask
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Early 2021: price started to fall from 5 NTD
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Vaccine 2021

~ May 2021: very limited purchase of vaccine
by the government (mainly AZ)

May 2021~: the government tried to block the
private companies and charity groups from
buying 1.5 million BNT vaccine.

public outcry: delay the arrival of BNT vaccine
and give quick green light and fast tracking
review to MVC (made in taiwan) vaccine

16



2022: Anti gen testing

Very limited import of
14.593 million by May
2022

Limiting import (by not
issuing licensing)

Sufficient supply (but
remain expensive than
other countries) more
than 100 NTD (3 euros.)
per unit

Increasing import
afterwards

Local producers sold in
Very expensive price
300-360 NTD more than
10 euros in MAY 2022

Shortage of supply and
panic buying

17



One of the important case

* One city councilor of the opposition party sued the Ministry of Health
for the obligation to buy more vaccine for the citizens

* Yet the verdict in June 2021 indicated that: “ it has obvious for the public
interest, and it did not give the people the public legal right in order to oblige
the competent authority for the purchase of proper vaccination.”
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Taiwan (ROC), Taipei High Administrative Court, 30
June 2021, Administrative Verdict 2021 No. 623

Case overview share ] W @ = &

Country Type of body Area Outcome of the decision

Taiwan (ROC) Court Vaccination Claim inadmissible or rejected

CaselD Type of Court (material scope) Link to the full text of the decision

Administrative Verdict 2021 No. 623 Administrative Court Decision_ZH available on
law.judicial.gov.tw

Decision date Type of jurisdiction

30 June 2021 Double jurisdiction system

Deciding body (English) Type of Court (territorial scope)

Taipel High Administrative Court Local Court

Deciding body (Original) Instance

SEEIEESTEAR Appellate on fact and law

https://www.chinatimes.com/realtimenews/202 10630005448-260402 ?cHdtv:

https://www.covid19litigation.org/case-index/taiwan-roc-taipei-high-administrative-court-



https://www.chinatimes.com/realtimenews/20210630005448-260402?chdtv
https://www.covid19litigation.org/case-index/taiwan-roc-taipei-high-administrative-court-administrative-verdict-2021-no-623-2021-06
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= \Vaccine

e Asvaccine is highly regulated ,purchased by the
government, and covid-19 vaccine usually
requires EUA, it is difficult to bring the lawsuit
against the government

s anti-gen testing kit & facemasks

e The sales points of pharmacies can sue the
government for not allowing import FDA or
international certificated facemasks and testing
kits.

e China can sue the Taiwan for violating WTO
rules for not importing made in china products.
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V. Intervention of policy
decision of the National
Government



States jumped in to intervene free trade
in the name of “public health”

i REUTERS
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BUSINESS NEWS MARCH 19, 2020 / 12:19 AM / UPDATED 3 YEARS AGO

Germany clears way for export of protective
equipment to Italy

By Reuters Staff 1 MIN READ f 9
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“public health” is a good excuse under
international human rights related treaties

International Covenant on
Civil and Political Rights

https://pbs.twimg.com/media/ElyISi5WoAEJpyz.jpg
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* World Trade Organization (WTO) dispute settlement is in the midst of
a serious crisis. Its appeals mechanism is not functioning because the
United States blocked appointments to the Appellate Body, which has
led to most panel reports being appealed “into the void” and leaving
the dispute unresolved.

e As a result, it is extremely difficult right now for WTO members to
enforce WTO obligations through complaints against measures they
believe are in violation.

https://www.iisd.org/articles/united-states-must-propose-solutions-end-wto-dispute-settlement-crisis



We can only rely on court
the Court Case :rom |nd|a 2. COVID-19 and Judicial Review in India

Madan B. Lokur & Shruti Narayan

Supply of Oxygen

e On 5th May, 2021 the Court took note of the issues regarding the supply of oxygen, including

¢ (1) the methodology being used by the Central Government to compute the requirement of oxygen to the
States and Union Territories;

¢ (2) the requirement of managing the available oxygen to optimize its availability in Delhi; and
¢ (3) the actual availability of oxygen.

e Considering these various issues and the need for a scientific assessment on these bases, the Supreme Court JUDICIAL REVIEW
stayed the operation of the notice issued by the High Court of Delhi in terms of contempt of that court, while IN THE PANDEMIC
clarifying that the High Court would be entitled to continue proceedings for monitoring the situation. PANDEMIC INASIAAND THEPACIFIC.

e On 6th May, 2021 the Supreme Court passed another detailed order in the proceedings in Union of India v. s -
Rakesh Malhotra, by which it directed the setting up of a National Task Force (NTF) to conduct a thorough
examination of the medical infrastructure, and in particular, availability and distribution of medical oxygen StetuSh

' /' ﬁ%”s‘i’iﬁ‘.’m "Qrace
Vaccines Vi LI

* On 31st May, 2021 the Court passed yet another detailed order concerning the Government’s vaccination
policy.61 By this order, the Court examined the issues arising from the Government’s vaccination policy, including
procurement, distribution, prioritisation of certain categories of recipients; the effect of vaccination by private
hospitals (which charged a fee for vaccination); the rationality of the differential pricing of vaccines; issues
arising from the creation of a digital portal as the only way in which an appointment could be made,
particularly the disadvantage faced by illiterate or underprivileged sections of society without easy access to
the internet, smartphones or laptops, and lacking familiarity with technology.

24



However, court did play good role in
improving India’s measures against covid-19?

https://thumbs.dreamstime.com/b/would-be-problematic-portrait-hesitating-unsure-eastern-man-
scratching-beard-lifting-eyebrows-doubtful-expression-112904199.jpg
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V. Conclusion




Taiwan’s covid-19 resilience ranking

o Live Now Markets Economics Industries  Technology  Politics Wealth  Pursuits  Opinion  Businessweek  Equality Green Citylab  Crypto

The Covid Resilience Ranking

The Best and WorstPlaces toBe
as World Enters Next Covid Phase
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45 - South Africa 64.4
46 A1 Peru 64.2

[ L ]

-34.2%
-24.5%

48 A1 Philippines _ _24.3%
49 v 1 Hong Kong _ 45

Pakistan
Mainland China

Taiwan

-51.5%
-17.8%

Russia 115.5 -11.6%

https://www.blsomberg.com/graphics/covid-resilience-ranking/?leadSource=uverify%20wall




International law matters during the pandemics
Taiwan’s painful lesson

International law

e Misuse public health exception
e Disrespect WTO free trade rules

The government is very evil in taking advantage of crisis to subsidize

local industry

e \Vaccine
e Facemasks
e Antigen testing kits

28



Thanks for your attention
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